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could speak more decisively against the

value of a coupling stick than the general

disuse of it by brakemen. But it is' com

petent for the jury, in every case like this,

to consider the merit of the coupling stick,

in determining the question of contrib

utory negligence, ns was'doubtless done

on the trial of this case; and we need not,

therefore, consider the question further.

But it seems to us the amount of dam

ages found in this case is so excessive and

disproportioned to the actual injury sus

tained as to make it our duty, under sec

tion 340, Civil Code, to set aside the ver

dict; for, if $5,000 damages for loss of two

fingers is not so excessive as to appear to

have been given under influence of passion

or prejudice, it is hard to tell where a case

would occur justifying the interposition

of the court for protection of a defendant

againRt spoliation. This court has al

ways been averse to disturbing the findings

of a jury, and will not do so except when

their verdict is palpably — In language

sometimes used, flagrantly—against the

evidence, and we are not authorized toset

it aside on account of excessive damages

unless the condition provided for In the

section referred to exists, which is clearly

this case. Wherefore, the judgment is re

versed for a new trial consistent with this

opinion.

COLYER v. HYDEN et al.

(Court of Appeals of Kentucky. March 16,

1893.)

Deed—Deliver v —What Constitutes.

1. Where a deed is delivered by the grantor

to the scrivener for the grantee, and is re

ceived by the grantee from the scrivener three

or four weeks thereafter, there is a valid deliv

ery of the deed even though the grantor dies in

the interim.

2. After executing a deed to his children,

the grantor handed it to his wife, telling her to

take en re of it, and she delivered it to the gran

tees after his death. Held, that there was no

valid delivery of the deed.

Appeal from circuit court, Pulaski coun

ty.

"To be officially reported."

Action by John Hyden and others

against James W. Colyer to set aside

three deeds. The court set aside two of

the deeds, and defendant appeals. Re

versed .

Will C. Curd, for appcllunt. O. H. Wad

dle, for appellees.

HAZKLRIGG, J. A few weeks before

his death, Alex Colyer, who was quite old

and decrepit, executed three deeds for cer

tain lands of which he was the owner, in

two of which the appellant, who was his

grandson, was alone the designated gran

tee; in the other the appellant. Jointly

with Susannah Colyer, his step-daughter,

and L. R. Colyer, a son, were the grantees

named. The validity of these conveyances

was assailed by the other children of the

deceased, the appellees here, by reason of

the mental inability of the grantor, the

exercise of undue influence over him, and

because the alleged conveyances were nev

er delivered to the grantees in the lifetime

of the grantor. The lower court upheld

one of the deeds,—that to the appellant

for the home place of some 70 acres,—and

set aside the other two.

We think there can be no question of the

correctness of thejudgment sustaining the

first-named deed. The old man had con

tracted, in writing, with his graudson

some time in 18SS, to the effect that he

would give him the home place provided

he would come home from the west, and

live with him, and care for him and his

wife. They were both old and feeble, and

needed his help. The grandson did so,

and shortly before his denth the grantor

had the deputy clerk prepare the deed,

which he executed in pursuance of the

original contract, and delivered to the

draughtsman, who proves he delivered it

to the appellant In a few days thereafter.

Therp appears to have been no lack of ca

pacity to make the deeds, and no evidence

of the exercise of undue influence in their

procurement.

We think, too, that there was a legal de

livery of the deed for the 25-acre tract to

the appellant. It was signed and ac

knowledged by the old man and his wife,

and delivered to the draughtsman, the

deputy clerk, for the grantee, ami deliv

ered to and accepted by him in some three

or four weeks thereafter, though after the

death of the grantor. It is now fully set

tled that a deed may be delivered to a

third person for the grantee; and, if sub

sequently assented to by the grantee. It

will be as good a delivery as if if had been

made directly to him. Fonda v. Van

Home, 15 Wend. 633.

With respect to the joint deed for the

200-aere tract, the state of case is differ

ent. After its preparation and acknowl

edgment, the grantor handed It to his

wife, and told her to put it away, or to

take care of it. There was no delivery of

It to anjT of the grantees, or lo any one for

them, until after the grantor's death,

when his wife gave it to the husband of

one of the grantees. We think there was

no delivery of this deed so as to pass the

estate. It seems to ha ve been the inteu-

tion of the grantor to keep control over

the instrument until fully determined

whether ultimately lo deliver it. It may

be inferred that, because he had retained

a life estate in the property, he thought

its immediate delivery would be of no

service to the grantees, and that his in

tention is clear that they should have*tbe

property at his death ; and yet the fact re-

mains, he did not deliver it, or authorise

or direct its delivery, and cannot therefore

be said to have divested himself of the ti

tle to the estate. In Maynard v. May-

nnrd, 10 Mass. 456, the deed was executed

with the usual formalities, and recorded,

and " the grantor requested the witness

to keep the deed until it was called for."

The grantee died. The grantor called for

and canceled it. The court said it was

clear that no title passed. "The only rea

son why it did not pass," said the court,

"was that the deed was not delivered as

the deed of the grantor, for the use of the

grantee." There appears to have been no

error in setting off the appellant's claln*

against the estate by the one half of his


